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in every case of a mutual mistake. See Black, Rescission and Cancellation 
(1916) sec. 134. Where there is a conscious assumption of risk, the courts 
will give no relief. Wood v. Boynton (1885) 64 Wis. 265, 25 N. W. 42. In 
the instant case, the parties relied upon the accuracy of the books of the bank 
in computing the value of the stock. Each knew of the possibility of falsifica- 
tion; each gambled on it. And a disappointed buyer or seller cannot be 
allowed to upset contracts because the value of any other collateral attribute 
of the stock resulted differently than expected. Sankey v. First Nat. Bank 
(1875) 78 Pa. St. 48. See Cavanaugh v. Tyson (1917) 227 Mass. 437, 116 N. E. 
818, 820. The power to rescind in the case of a mutual mistake does not exist 
unless the physical object or legal relations actually received is different in 
substance from that bargained for. So the sale of a note will not be dissolved 
merely because the maker proved to be insolvent. Hecht v. Batcheller (1888) 
147 Mass. 335, 17 N. E. 651. In the instant case, as in the above note case, 
the plaintiff received exactly what he intended to buy; a right or claim against 
the bank. In order to nullify a transaction, the difference in the properties 
of the object or in the jural relations which are the subject of the sale must 
be so substantial as would have affected the very basis or understanding on 
which the parties contracted. Sherwood v. Walker (1887) 66 Mich. 568, 33 
N. W. 919. Yet what is a substantial difference is a matter of degree with 
much room for variance. Therefore, it is submitted, that the result must 
depend upon the usages and ideas of the business community; that it must 
be determined in each case, for what the money was paid, and what risks each 
party assumed, not simply whether the value or other such subsidiary quality 
has proved otherwise than expected. 



Taxation — Inheritance Taxes — Federal Estate Tax — Not Chargeable to 
General Legatee. — A will gave legacies of $25,000 each to testatrix's three 
cousins and left the residue to trustees for other beneficiaries. The executors, 
having paid a federal estate tax of over $50,000, which was about four per cent. 
of the whole net estate, deducted on account of such tax the same per cent. 
from each legacy. Held, that the federal estate tax was payable out of the 
estate and was not chargeable against the legatees. In re Hamlin (191 9, N. Y. 
Ct. App.) 124 N. E. 4. 

There would seem to be little room for debate as to the character of the tax 
upon the decedent's estate imposed by the Internal Revenue Law (Sept. 8, 1916) 
ch. 463, sec. 201. It is a tax upon the passing of the estate as a whole, not 
upon the transfer of the shares of the several beneficiaries. As pointed out 
in the principal case, the reports of the Congressional Committee in charge of 
the legislation as well as the language of the Act itself make this perfectly 
clear. And such has been the interpretation of the Act by other courts. See 
(1918) 27 Yale Law Journal, 1055; 28 ibid. 194, 517. But the executors argued 
that certain sections of the Act required, by implication, that the tax be 
equitably apportioned among all persons benefiting from the transfer of the 
estate. So the Surrogate court had ruled. Accord, In re Douglass' Estate 
(1918, Surr.) 171 N. Y. Supp. 956. The opposite view, which is now adopted by 
the Court of Appeals, is believed to be the correct interpretation of the Act. 
Under the English statutes "estate duty" upon property which passed to the ex- 
ecutor at the time that the duty was imposed is similarly payable out of the resi- 
due. See 13 Halisbury, Laws of England (1910) 219; Re Pullen [1910] 1 Ch. 564. 
But real estate and other property not passing to the executor bears its rateable 
portion of the estate duty. 13 Halisbury, op. cit. 220; In re Sharman [1901] 
2 Ch. 280. The alleged injustice of the principal case in placing the burden of 
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the entire tax upon the residuary legatee is no greater than when the residue is 
reduced by other expenses of administration. Besides the testator may, if he 
chooses, direct how the tax may be charged. See Internal Revenue Law (1918) 
sec. 408. 



Torts — Conversion — Suit against United States — Tucker Act. — Pursuant 
to a provision in a contract for public works with the principal contractor, the 
United States took over property of the plaintiff, a subcontractor, crediting its 
value to the principal contractor, and renting it to the defendant. The plaintiff 
sued for conversion. H«W,.that the defendant was liable because the taking by 
the United States was tortious. Ball Engineering Co. v. White & Co. (1919) 
39 Sup. Ct. 393- 

The Tucker Act permits suit against the United States upon claims arising 
from contracts, express or implied. 24 St. at L. 505, ch. 359. Claims sounding 
in tort are not suable. Bigby v. United States (1903) 188 U. S. 400, 23 Sup. Ct. 
468. In the instant case, however, the suit was brought against the contractor 
to whom the United States delivered the property. This property was taken 
without the consent of the plaintiff and without any contract between the 
plaintiff and the government, either express or implied. Hence, the taking of 
the property by the United States was tortious even though it was considered 
the property of the principal contractor and its value credited to him. Cf. Schil- 
linger v. United States (1894) 155 U. S. 163, 15 Sup. Ct. 85. Also the act of 
the defendant in receiving the property was tortious. See 38 Cyc. 2054, note 32. 
Had the United States considered the property to be plaintiff's, it could have 
been taken by eminent domain. Brooks v. United States (1904) 39 Ct. CI. 494. 
But no such procedure having been employed, this taking in the instant case was 
a conversion. The United States was unjustly enriched by this tort, and if it 
were an individual, it could be sued by the plaintiff in assumpsit for the amount 
of the unjust enrichment Rittenhouse v. Knoop (1894) 9 Ind. App. 126, 36 
N. E. 384; Kleinboke v. Hoffman House (1906, N. Y.) 50 Misc. Rep. 127, 97 
N. Y. Supp. 1 122. The suit would be in quasi-contract, often called implied 
contract, although the facts show that no assent whatever was involved in the 
transaction. But it seems that the Tucker Act does not permit suit against 
the United States in quasi-contract as a remedy for the tort. The decisions 
under this Act are based on the construction that only contracts implied in fact, 
where the United States has signified its willingness and intention to pay the 
owner, are within the purview of the Act. United States v. Berdan Fire Arms 
Co. (1894) 156 U. S. 552, 15 Sup. Ct. 420; Hill v. United States (1893) 149 
U. S. 593, 13 Sup. Ct. ion. Decisions under previous Acts, almost identical 
with the Tucker Act, are in accord. Hollister v. Benedict & B. Burnham Mfg. 
Co. (1885) 113 U. S. 59, 5 Sup. Ct. 717. There seems to be little authority 
that the owner may disregard the tort and proceed against the United States 
in quasi-contract. See Great Falls Mfg. Co. v. Attorney General (1887) 124 
U. S. 581, 598, 8 Sup. Ct. 631, 637. However, it would seem that where the 
owner waives the tort and sues in assumpsit that the claim is not one sounding 
in tort 

Unfair Competition — False Advertising — Federal Trade Commission. — 
The Federal Trade Commission found that the petitioner who was engaged in 
interstate commerce had been guilty of unfair competition in selling and 
advertising for sale sugars, teas, and coffees under representations that it had 
obtained special price concessions because of its large purchasing power and 
quick moving market. The petitioner was ordered by the commission to stop 



